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1
 See further, RJ Shiller, Irrational Exuberance, Second Edition (New York, Currency Doubleday, 2007); and H 
Shefrin, Beyond Greed and Fear – Understanding Behavioral Finance and the Psychology of Investing (Oxford, 
Oxford University Press, 2007). 
2
 JC Coffee, ‘What went wrong ? An initial inquiry into the causes of the 2008 Financial Crisis’ (2009) 9 
Journal of Corporate Law Studies 1; Also see generally: RA Posner, A Failure of Capitalism – The Crisis of ’08 
and the Descent into Depression, (Harvard, Harvard University Press, 2009). In regard to the effect of other 
human factors see generally, P Augur, Chasing Alpha – How Reckless Growth and Unchecked Ambition Ruined 
the City’s Golden Decade, (London, The Bodley Head, 2009); and G Tett, Fool’s Gold – How Unrestrained 
Greed Corrupted a Dream, Shattered Global markets and Unleashed a Catastrophe, (London, Little, Brown 
2009). 
3
 An excellent overview of efforts to understand risk is provided by PL Bernstein, Against the Gods – The 
Remarkable Story of Risk (New York, John Wiley & Sons, 1998).  
4
 Some useful scholarly studies of this area include those by: DW Arner, Economic Stability, Economic Growth 
and the Role of Law (Cambridge, Cambridge University Press, 2007); A Campbell and P Cartwright, Banks in 
Crisis – The Legal Response (Aldershot, Ashgate Publishing Limited, 2002); and BE Gup (ed), Corporate 
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Governance in Banking: A Global Perspective, ( Edward Elgar, 2007). Also see generally, E Ferran, and AE 
Goodhart, Regulating Financial Services and Markets in the 21st Century, (Oxford, Hart Publishing, 2002). 
5
 See generally, D McBarnet, ‘Corporate social responsibility beyond law, through law, for law: the new 
corporate accountability’ in D McBarnet, A Voiculescu and T Campbell (eds), The New Corporate 
Accountability – Corporate Social Responsibility and the Law, (Cambridge, Cambridge University Press, 2007). 
6
 See generally, R Baldwin and J Black, ‘Really Responsive Regulation’, (2008) 71(1) Modern Law Review 59. 
Also see: J Gray and J Hamilton, Implementing financial regulation, (Chichester, John Wiley & Sons Ltd 2006). 
7
 See further ‘Will the bail-out work?’, 9 October 2008, vox pop, guardian.co.uk, at 
http://www.guardian.co.uk/commentisfree/2008/oct/09/economy.creditcrunch ; also see A Bruce interview with 
E Hobsbawm, 3 November 2008 at:  
http://money.uk.msn.com/investing/articles/morecommentary/article.aspx?cp-documentid=10465208. 
8
 Reuters, ‘Bank’s Bean says crisis may be worst in history’, International Herald Tribune, 24 October 2008 at 
http://www.iht.com/articles/reuters/2008/10/24/business/OUKBS-UK-BRITAIN-BANK-BEAN.php. 
9
 See further, P Augar, The Death of Gentlemanly Capitalism, (London, Penguin Books, 2000). 
10
 E Ferran, ‘The liberalisation of financial markets: the regulatory response in the United Kingdom’, in R Grote 
and T Marauhn (eds), The Regulation of International Financial Markets – Perspectives for Reform, 
(Cambridge, Cambridge University Press, 2006) at 59-62.  
11
 Referred to by Ferran, ibid at 65. Professor Ferran also noted (at 75) that the FSA faced enormous challenges 
after it was established as it was given heavy responsibilities, but been provided with a small number of staff 
and an inadequate funding base. See further, AE Goodhart, ‘Regulating the Regulator: An Economist’s 
Perspective on Accountability and Control’, in Ferran and Goodhart (eds), Regulating Financial Services and 
Markets in the Twenty-First Century ( Oxford, Richard Hart, 2001). 
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12
 See generally, J Black, ‘Law and Regulation: The Case of Finance’ in C Parker, et al, (eds), Regulating Law, 
(Oxford, Oxford University Press, 2005) at 45. 
13
 See further R Tomasic, ‘Creating a Template for Banking Insolvency Reform After the Collapse of Northern 
Rock’, (2009) 22 Insolvency Intelligence 65 and 81 (Parts 1 and Parts 2). 
14
 The Chief Executive of Goldman Sacks, Lloyd Blankfein, has for example, provided a reasoned defence of 
the need to preserve opportunities for risk taking; Blankfein calls for a separation of risk control and business 
functions in banks and the need to take into account the full implications of off-balance sheet exposures: L 
Blankfein, ‘Do not destroy the essential catalyst of risk’, Financial Times, (London 9 February 2009) 13.  
15
 A Greenspan, ‘We will never have a perfect model of risk’, The Financial Times, (London 16 March 2008). 
Similar arguments had been made by behavioural economists such as RJ Shiller, The New Financial Risk in the 
21st Century Order, (Princeton, Princeton University Press, 2003); RJ Shiller, Irrational Exuberance, Second 
Edition, New York, Currency Doubleday, 2005); RJ Shiller, The Subprime Solution- How Today’s Global 
Financial Crisis Happened, and what to do about it, (Princeton, Princeton University Press, 2008); and GA 
Alerlof and RJ Shiller, Animal Spirits – How Human Psychology Drives the Economy and why it Matters for 
Global Capitalism, (Princeton, Princeton University Press, 2009). 
C<D(EFG(HID(EFKJIL MONP$Q%RTS"FEVU(G%L WYX*R J2L Z[ n

  	  	   
 '0 !   

%	

	


 
  ! "##;% 6
 	
 
  
 	

 

	



 





3 		

 

 
	 4'$ 1	








	
 	
A 
    
   
 
 	 
  ';
8    
 

  	
 
   


  
  	
 7     
  	
"##; 1
/"##;6


8
8		
 / 
 6	 	  
 8 
  ( 
 
    
  
  3 
  
    
 4 6
 
 
  
  3

4   
	
	
 '?
    
  
   
    


  
	 
 
   6
% 
 
    
	
 
 < 8
 8		  / "##; 
  
 
 
 

	
 
 

	
 
6
    &

 
    
  
8 
   & 
 3  
   
	 o 1



%6

	B
39:
  

4(%	%


4 8		
8
	
-!
&	

@6
B39:

   	
  
    
  	
C4 1 %
6
 % 3D% 14  
 
  1 4   
 
	
 714

 4"#
  
 	     	
 
   
 
	
 
      3 
4   
 	
 
 
 1

	
	




	 	 
	 
    
  &  

16
 N Cohen, ‘Financial meltdown blamed on risk models’, Financial Times, (London 14/15 February 2009). 
More extensive statements of similar arguments have been made by others: see for example, NN Taleb, The 
Black Swan – The Impact of the Highly Improbable, (London, Penguin,2007); BB Mandlebrot and RL Hudson, 
The (Mis)Behaviour of Markets – A Fractal View of Risk, Ruin and Reward, (London, Profile Books, 2008). 
17
 A Greenspan, ‘The fed is blameless on the property bubble’, The Financial Times, (London 7 April 2009).  
18
 A Greenspan, ‘The world must repel calls to contain competitive markets’, The Financial Times, (London 5 
August 2008) 11. This approach has not gone without criticism; see for example, J Kay, ‘Greenspan could have 
found a cure at the pharmacy’, Financial Times, (London 25 February 2009) 13.  
19
 T Bawden, ‘Alan Greenspan admits some mistakes’, Times Online, (London 23 October 2008), available at: 
http://business.timesonline.co.uk/tol/business/economics/article5003610.ece?print=ye. 
20
 Quoted by EL Andrews, ‘Greenspan Concedes Error on Regulation’, The New York Times, (New York 23 
October 2008); see at http://www.nytimes.com/2008/10/24/business/economy/24panel.html?_r=1&hp. 
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 See further JA Schumpeter, Capitalism, Socialism and Democracy, (New York, Harper & Row, 1976).  
22
 HP Minsky, Stabilizing an Unstable Economy, (New York, McGraw Hill, 2008) at 315. 
23
 Referred to by Minsky ibid at 196.  
24
 Not surprisingly, neo-liberal ideas of this kind are also found in the ideas of FA Hayek who had argued that in 
a system that assumes the primacy of shareholder value, wider considerations are difficult to justify; see 
generally Ch 15 in FA Hayek, Law, legislation and Liberty, Volume 3, (Chicago, University of Chicago Press, 
1979) and especially at 82; also see D Harvey, A Brief History of Neoliberalism, (Oxford, Oxford University 
Press, 2007). These kinds of ideas dominated Thatcherist policies and continued to have influence until recent 
times in regard to financial markets, despite efforts to adopt a broader stakeholder approach to corporate 
governance in reforms now found in the Companies Act 2006. 
25
 See generally, J Froud et al, Financialization and Strategy, (London, Routledge, 2006).  
26
 Quoted by F Guerrera, ‘Future of Capitalism: A need to reconnect’ in Financial Times, The Future of 
Capitalism: The big debate, supplement (London, The Financial Times, 12 May 2009) 33 and available at 
www.ft.com.capitalism . 
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 The Daily Telegraph, (London 7 August 2002). 
28
 C Giles, ‘Gieve challenges many bank orthodoxies’, Financial Times, (London 20 February 2009) 2.  
29
 Quoted by N Pratley, ‘Viewpoint – Past failings catch up with FSA’, The Guardian, 26 February 2009 at 27.  
30
 S Das, Traders, Guns & Money – Known and unknowns in the dazzling world of derivatives, (Harlow, 
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 See further, PT Larsen, ‘Banking regulator calls for clean slate’, Financial Times, (London 17 October 2008) 
1.  
54
 The UK Government has been severely criticised by the Parliamentary Ombudsman for the failure of 
government regulators to intervene in the long established insurance company Equitable Life, even though 
evidence of this failure was plain to see. The Ombudsman pointed to ‘passive, reactive and complacent’ 
regulators in the form of the Department of Trade and Industry (DTI), the Government Actuary’s Department 
and the FSA which the Ombudsman accused of being guilty of ‘comprehensive failure’: see Y. Essen, 
‘Equitable sank as regulators stood by’, The Daily Telegraph, (London 31 October 2008) B1. 
55
 J Sassoon, ‘Britain deserves a better system of financial regulation’, Financial Times, (London 9 March 2009) 
15; and J Eaglesham, ‘Overhaul of FSA needed, says review’, Financial Times, (London 9 March 2009) 3.  
56
 On the problems of using criminal sanctions in area that are dominated by a civil law culture see further: R 
Tomasic, ‘Corporate Crime in a Civil Law Culture’, (1994) 5 Current Issues in Criminal Justice 244.  
57
 PT Larsen, ‘Turner rises to the challenge of calming financial markets’, Financial Times, (London 17 October 
2008) 17.  
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 J Grant, ‘’London loophole’ leaves US at odds with FSA’, Financial Times, (London 7 July 2008) 21.  
59
 See Y. Essen, ‘Equitable sank as regulators stood by’, The Daily Telegraph, (London 31 October 2008) B1. 
60
 See further at http://www.fsa.gov.uk/pages/Library/Other_publications/Miscellaneous/2008/nr.shtml. 
61
 See further A Shipman, ‘UK financial sector size, and vulnerability, questioned from within’, Finance Week, 
(London 5 November 2007) available at http://www.financeweek.co.uk/item/5683. 
62
 Quoted by J Hughes, ‘FSA to step up its supervisory role’, The Financial Times, (London 1 December 2008) 
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63
 This is something that has undercut the effectiveness of the UK’s Tripartite authorities in dealing with the 
crisis, as the Treasury Committee of the House of Commons found in its inquiry into the collapse of Northern 
Rock. Similar criticisms have been made in the US by Timothy Geithner about the need to streamline the 
regulatory infrastructure: T Geithner, ‘We can reduce risk in the financial system’, Financial Times, (London 9 
June 2008) 11; Also see: G Tett, et al, ‘Multi-layered patchwork will be tough to unpick’, Financial Times, 
(London 24 April 2008) 13.  
64
 L Summers, L, ‘Six principles for a new regulatory order’, The Financial Times, (London 2 June 2008) 12. 
65
 M Wolf, ‘Seven habits that finance regulators must acquire’, The Financial Times, (London 7 May 2008) 15. 
See further, M Wolf, Fixing Global Finance – How to curb financial crises in the 21st century, (New Haven, 
Yale University Press, 2009). 
66
 A Clark, ‘Mayfair’s $600bn house of horrors’, The Guardian, (London 7 March 2009) 37.  
67
 Clark, ibid, quoting D Vickery, founder of the US research firm Gradient Analytics.  
68
 J Hughes, ‘FSA head promised regulation revolution’, Financial Times, (London 26 February 2009) 1.  
C<D(EFG(HID(EFKJIL MONP$Q%RTS"FEVU(G%L WYX*R J2L Z[ Ł]


&
	

	



  
 	 

  
 
 
 
 

 
 	


 0?
 
     
 
 
	
  
 &


   =!  
 
   82/% - 
  < 

	%	




	

 
  
 
%    
 
  






<

/&! 
1	




 

 

 
    
  
 	
5 



<!
<> /'"@
"##?

 


 3
4




&


 !&
B
-
% =!

 



% 



  	
%
	 	
% 
 


J
K
%1%	 

  
 
   
   

 
 
	

	
   


		

B
    	
  
  
 	 
    1
    	
5  	
 

 
  A
% 
 
 

     
 

 $#



=!4




 
 3     =! 4$' 
 
  
 	 
 
 
% 
  
  
  	   
 
  
  	
  


  
   	
    



	

 
1    
  

   

  

!	


5/
-	


	
	
3
4


3
 	
4  1 
 
 
	 -	  
 
 
   

	


B
69
 Financial Services Authority, The Turner Review – A regulatory response to the global banking crisis, 
(London, Financial Services Authority, 2009) Chapter 2.  
70
 H Sants, ‘Delivering intensive supervision and credible deterrence’, (Speech on 12 March 2009 at Reuters 
Newsmakers Event); available at:  
http://www.fsa.gov.uk/pages/Library/Communication/Speeches/2009/0312_hs.shtml . 
71
 Sants, ibid. 
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 OW Holmes, ‘The Path of the Law’, (1897) 10 Harvard Law Review 457. See further the discussion of this 
concept  by  W Twining, Globalisation & Legal Theory, (London, Butterworths, 2000) 108- 127. 
73
 See further the FSA consultation paper on enforcement: FSA, A regulatory response to the global banking 
crisis – Discussion Paper 09/2, (London, Financial Services Authority, 2009). 
74
 Some of the material in this and the next section of this paper is drawn from R Tomasic, ‘Raising Corporate 
Governance Standards in Response to Corporate Rescue and Insolvency’, (2009) 2 Corporate Rescue and 
Insolvency 5. 
75
 This crisis followed a deregulation of financial market, an economic boom and a subsequent asset market 
bubble. The effect of the shock when this bubble collapsed was especially severe in Finland because of the 
collapse of the Soviet Union; see further J-C Rochet, Why are there so many banking crises ? The politics and 
C<D(EFG(HID(EFKJIL MONP$Q%RTS"FEVU(G%L WYX*R J2L Z[ Łp

 

  
 
 @
% -
	 
 
 


 39:

 
	 
 

 
	 


 4 
 
 
 3 
 
 
  

    
  

  4$0 @
  

	










 
  1 
 	
  
 
  

  
%
B



	



%


	&

 	
 
  
      
   

 
 	
 
  
   
 	 

      
  
%

%   
 )	

	% 
% 
* 



 $$
 = 
 
  
  	  
 



	

	

	3




%5
 4$;



	
 
  
 
    
  	 

 
 

	 $?   
   
(  
   !     1

 8

6
 G )186G* 
%  &
	%  
  


 
  
 
 
    

  
 	


3


	



4 ;#
!"##?
/2868
6


    
   	

	 
 


A   
  

 
 3





4 

 



3








	
4	

		 4;'
 /28 6  
  
  	  	 
	

	   

 
 3
 
 
 
 
 4;"
/      
   
 
(
 	  
 		 
policy of bank regulation, (Princeton, Princeton University Press, 2008); J Tirole, Financial Crises, liquidity 
and the International Monetary System, (Princeton, Princeton University Press, 2002). 
76
 DG Mayes, L Halme and A Liuksila, Improving banking supervision, (Houndmills, Palgrave, 2001) 91.  
77
 Mayes, Halme and Liuksila, ibid at 93.  
78
 Mayes, Halme and Liuksila, above at 93. 
79
 Mayes, Halme and Liuksila, above at 95. 
80
 quoted by P Skypala, ‘Time to reward good corporate governance’, The Financial Times, FTfm (London 17 
November 2008) 6. 
81
 OECD Steering Group on Corporate Governance, Corporate Governance Lessons from the Financial Crisis, 
(Paris, OECD, 2009) 17, referring to a 2008 study by Nestor Advisers. 
82
 OECD ibid at 17. 
C<D(EFG(HID(EFKJIL MONP$Q%RTS"FEVU(G%L WYX*R J2L Z[ Łq
	 

 

 	A % 
  /28 6 % 

&
 ;+!/286B
   



&





 
 

	       
 % 






&
 
 
	 

 	
 9
: !	




 	

		

 
	
 
   
 
  
 
 

(
  	 	 
B 	
 
 &  

	



	

	%
	

	




 ;,
1





	
	



	

 
  
 
 
  	 	
 
  
  
	

G%-7/

7

 

	








 
  &%  & % 	





	


		
	 
	

&


=!




	




 

~?6 7%{:;%=?x?B<8:}1A=?;%{:=?;%bc9<a}.=?x?ac;%8:bc8:Aa/B<8` ¡
¢:bc8:h:g
1<>%	



%&
	%

G%


 
 
-7/

7 ;.1&%
<>8@%@%


	



%



	 @	&



B
1  
   
  
   


  /  
  	 
%
	
%	

 

 

%


 4

% 
    

83
 OECD above at 19-20. 
84
 OECD above at 3.  
85
 See further: House of Commons, Treasury Committee, The run on the Rock: Fifth Report of Session 2007-08, 
Volume 1, (London, The Stationary Office Limited, 2008); R Tomasic, ‘Corporate rescue, governance and risk-
taking in Northern Rock,’ (2008) 29 The Company Lawyer 297; and (2008) 29 The Company Lawyer 330.  
C<D(EFG(HID(EFKJIL MONP$Q%RTS"FEVU(G%L WYX*R J2L Z[ Łr

  
 
 
  
 
 
   
 ;0

%  
    
 	   		

	
@%
"##'-@





A&
	%

    	 
  
  
 

	

 
 
   
    
  

	
	
)3
4
3
4 	  
 
  
* 
 
 	  

 

   
 
   
  
 


   -   
   



	




 
   	  
 	  
    


    
 
  
 

 %
  
 
   
 
  	

 
  % 
    
 
  	

		

		


	
%
	

	




	
 
7%
%

%

  	 
% 	 	
    	


    
% 
      =
&
	%



	

	
%





  
 	
 	
5     	
   

 
 
  &% 
    
	   

 	
 	 
 
 	
 
 
  	

	
 ;$

%
	
%	
	
	

7	
)

	
*

 
 
  	
 
   <> 
    	

 	

	
 =&
	%
 

     
  @
 L     
 


	


82/%




 A
% 
86
 Interview with A Davidson, ‘Paul Myners, the City’s middle man’, The Sunday Times, (London 12 October 
2008). 
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 See further, SM Bainbridge, The New Corporate Governance in Theory and Practice, (Oxford, Oxford 
University Press, 2008). 
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 See further, K Burgess and PT Larsen, ‘Barclays practises appeasement’, The Financial Times, (London 19 
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 See J Eaglesham and J Croft, ‘Darling to set out bank rescue terms’, The Financial Times, (London 18 
November 2008) 2; and A Barker, ‘Brown rethinks legislation priorities’, The Financial Times, (London 1 
December 2008) 2. 
90
 See further the High Court decision in regard to former shareholders in Northern Rock: R. (on the application 
of SRM Global Master Fund LP) v Commissioners of HM Treasury [2009] EWHC 227 and [2009] BCC 251. 
Also see the National Audit Office report into the nationalisation of Northern Rock: National Audit Office, HM 
Treasury The nationalisation of Northern Rock, (London, The Stationery Office, 2009).  
91
 A Kaletsky, ‘Hank Paulson has turned a drama into a crisis’, The Times, (London 16 September 2008). 
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 For one explanation of this see further J Froud et al, Financialization and Strategy, (London, Routledge, 
2006) 49-64. 
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 W Bagehot, Lombard Street – A description of the money market, (New York, John Wiley & Sons , 1873 and 
1999) 274. 
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 [2000] 1 BCLC 523; also see Davies, above, 492-4. 
103
 [1989] BCLC 498. 
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 [1994] 1 BCLC 561. 
106
 A Keay, Directors’ Duties, (Bristol, Jordans Publishing Limited, 2009) 184. 
107
 Keay, ibid 184-188 
108
 See generally, D Arsalidou, The impact of modern influences on the traditional duties of care, skill and 
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